STATEMENT OF NEW JERSEY PRESS ASSOCIATION IN OPPOSITION TO S1922

Companion Bill: A2963
The New Jersey Press Association is a non-profit organization incorporated in 1857 under the laws of the State of New Jersey.  It has a membership of 19 daily newspapers, over 160 weekly newspapers, as well as corporate and individual associate members.  We are submitting this position paper on behalf of the Press Association in opposition to S1922.
S1922 is a most troubling Bill as it denies the public at large access to records maintained by the Department of Environmental Protection ("DEP"). 

First, the Bill allows the DEP to charge a requestor two fees prior to satisfying certain records requests:  (1) a special service fee of $25.00 per hour for each hour after the fourth hour that it takes the custodian to process a request, and (2) a processing fee of $25.00 for each hour after the first hour, up to an including the fourth hour.  Not until each fee is paid in full does the Department submit the records to the requestor. 
While subsection (b) of the Bill exempts from the imposition of the processing fee a person seeking a record for personal non-profit reasons, charitable organizations, and the news media, it, of course, imposes such additional charge on the general public.  In so increasing the cost to the public for access to records, which at the end of the day are the public's records, the Bill clearly discourages and diminishes access. 
Furthermore, the purported exemptions contained in Section 3(b) are fundamentally incompatible with one of the long established distinctions existing in this state between common law public records and statutory public records.  Under the common law, a person seeking access to a public record has to demonstrate that the interest in the record outweighs the interest in confidentiality, while under OPRA a requester is not obligated to do so.  See Education Law Center ex rel. Burke v. New Jersey Dept. of Edu., 396 N.J. Super. 634 (App. Div. 2007).  Inherent in S1922 is the requirement that a person who seeks access to a record must state his or her reason for the request, as the fee in S1922 Section (b) do not apply to someone seeking a record for personal non-profit reasons.  In order to establish eligibility for the exemption, the individual must then explain the reasons for access.  Thus S1922 abolishes one of the distinctions between common law public records and statutory public records, once gain, to the detriment of public access.
The Bill exempts from disclosure, information relating to litigation of a civil or criminal nature, regardless of the identity of the requestor.  The Bill attempts to change the existing state of the law which designates such information as public notwithstanding the existence of such litigation.  See MAG Entertainment, LLC v. Division of Alcoholic Beverage Control, 375 N.J. Super. 534 (App. Div. 2005).  Additionally, in exempting from disclosure, information related to litigation of a civil or criminal nature, the Bill defines the nature of the litigation, so exempt, in so broad a fashion as to include any litigation where the state, a political subdivision of the state, any officer or employee of the state, is a party.  Thus, virtually any documents concerning litigation involving a public entity or officer which the DEP may happen to possess will no longer be a public document. 
Moreover, the Bill exempts from the definition of "government records" under the Open Public Records Act ("OPRA") and the common law, all government records requests, records request lists, and records requests files maintained by the DEP.  Again, the Bill attempts to change the current law under OPRA, which now allows for public access to such records. See N.J.S.A. 47:1A-1 et seq. 
This Bill creates the proverbial slippery slope.  It paves the way for any other agency to seek the same exemptions from public access and impose the same additional fees, all of which deter access.
OPRA currently contains sufficient safety valves to address the situations to which S1922 is purportedly directed.  When a request "involves an extraordinary expenditure of time and effort…the public agency may charge…a special service charge." See N.J.S.A. 47: 1A-5(c) and Courier Post v. Lenape Regional High School Dist., 360 N.J. Super. 191 (Law Div 2002).  When a request "would substantially disrupt agency operations, the custodian may deny access to the record after attempting to reach a reasonable solution with the requestor ." See N.J.S.A. 47:1A-5(g). 

S1922 stands as an obstacle to the free flow of information and the public's right of access to government records maintained by the DEP.  As such, it is contrary to both the spirit and express mandates of OPRA.  The NJPA opposes S1922.
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